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The Honorable Rob Portman QH-0050-04

House of Representatives
238 Cannon House Office Building
Washington, D.C. 20515

Dear Representative Portman:

Thank you for your letter of October 9,2003. Let me start off by assuring you that the
Department of Energy is committed to keeping the regulators, the public and the congressional
delegation informed and involved as we evaluate the Fernald Comprehensive Groundwater
Strategy and the Risk-Based End State alternatives. Ihad the opportunity to meet with your staff

on October 23, 2003 and discussed these matters in person. Ibelieve it was a very productive
meeting.

The Department of Energy is nearing completion of the Femnald site cleanup. As aresult, in
March 2003, the Department requested that its contractor, Fluor Fernald, review the scientific
basis for groundwater treatment and discharge at the site and project the remaining scope of
restoration. Specifically, we requested that the contractor analyze groundwater samples and
review groundwater models developed over a decade ago. The Department also requested Fluor
Femald to prepare an analysis that compared the current path with alternate paths to complete the

groundwater restoration effort in a manner that protects public health and the environment and is
cost-effective.

The Fluor Fernald analysis was provided to the Department in June 2003. Unfortunately, in this
instance, the Department did not take a proactive approach to communicating in advance with
the regulators, the public and the congressional delegation. For this, I apologize. In addition, the
term “preferred alternative” was incorrectly used in the draft documentation. This
understandably raised concermns.




Congressman Portman -2-

Nov 14 72003

The Department met with the Federal and State regulators on October 17, 2003 and the Fernald
Residents for Environment, Safety and Health (FRESH) on October 21, 2003. No changes to the
alternatives document will be proposed until the Department has further, effective
communication with the regulators, the community and the congressional delegation.

Thank you for the opportunity to address the concerns you raised in your letter.

Sincerely,

o]
Robert F. Warther
Manager

cc:

Robert G. Card, Under Secretary

Rick A. Dearbormn, Assistant Secretary,
Congressional and Intergovernmental Affairs

Jessie H. Roberson, Assistant Secretary for
Envirorunental Management

James A. Saric, USEPA, Chicago

Tom Winston, Ohio EPA, Dayton

Glenn Griffiths, Fernald Closure Project
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NOV 14 2003

The Honorable George V. Voinovich OH-0052-04
United States Senate )

317 Hart Senate Office Building

Washington, D.C. 20510

Dear Senator Voinovich:

Thank you for your letter of October 9, 2003, Let me start off by assuring you that the
Department of Energy is committed to keeping the regulators, the public and the
congressional delegation informed and involved as we evaluate the Fernald
Comprehensive Groundwater Strategy and the Risk-Based End State alternatives. 1
had the opportunity to meet with your staff on October 7 and October 23, 2003 and
discussed these matters in person. I believe it was a very productive meeting.

The Department of Energy is nearing completion of the Fernald site cleanup. Asa
result, in March 2003, the Department requested that its contractor, Fluor Fernald,
review the scientific basis for groundwater treatment and discharge at the site and
project the remaining scope of restoration. Specifically, we requested that the
contractor analyze groundwater samples and review groundwater models developed
over a decade ago. The Department also requested Fluor Fernald to prepare an
analysis that compared the current path with alternate paths to complete the

groundwater restoration effort in a manner that protects public health and the
environment and is cost-effective.

The Fluor Fernald analysis was provided to the Department in June 2003.
Unfortunately, in this instance, the Department did not take a proactive approach to
communicating in advance with the regulators, the public and the congressional
delegation. For this, I apologize. In addition, the term “preferred alternative” was
incorrectly used in the draft documentation. This understandably raised concerns.




Senator Voinovich 2- NovV 14 2008

The Department met with the Federal and State regulators on October 17, 2003 and
the Fernald Residents for Environment, Safety and Health (FRESH) on October 21,
2003. No changes to the alternatives document will be proposed until the Department
has further, effective communication with the regulators, the community and the
congressional delegation. -

Thank you for the opportunity to address the concems you raised in your letter.

Sincerely, -

Robert F. Warther
Manager

cc: ¢

Robert G. Card, Under Secretary

Rick A. Dearborn, Assistant Secretary,
Congressional and Intergovernmental Affairs

Jessie H. Roberson, Assistant Secretary for
Environmental Management

James A. Saric, USEPA, Chicago

Tom Winston, Ohio EPA, Dayton

Glenn Griffiths, Fernald Closure Project
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The Honorable Mike DeWine OH-0051-04
United States Senate '

140 Russell Senate Office Building

Washington, D.C. 20510

Dear Senator DeWine:

Thank you for your letter of October 9, 2003. Let me start off by assuring you that the
Department of Energy is committed to keeping the regulators, the public and the
congressional delegation informed and involved as we evaluate the Fernald
Comprehensive Groundwater Strategy and the Risk-Based End State alternatives. 1
had the opportunity to meet with your staff on October 7 and October 23,2003 and
discussed these matters in person. I believe it was a very productive meeting.

The Department of Energy is nearing completion of the Fernald site cleanup. Asa
result, in March 2003, the Department requested that its contractor, Fluor Fernald,
review the scientific basis for groundwater treatment and discharge at the site and
project the remaining scope of restoration. Specifically, we requested that the
contractor analyze groundwater samples and review groundwater models developed
over a decade ago. The Department also requested Fluor Fernald prepare an analysis
that compared the current path with alternate paths to complete the groundwater

restoration effort in a mammer that protects public health and the environment and is
cost-effective.

The Fluor Fernald analysis was provided to the Department in June 2003.
Unfortunately, in this instance, the Department did not take a proactive approach to
communicating in advance with the regulators, the public and the congressional
delegation. For this, I apologize. In addition, the term “preferred alternative” was
incorrectly used in the draft documentation. This understandably raised concerns.




Senator DeWine -2- NOV .' 4 2003

The Department met with the Federal and State regulators on October 17, 2003 and
the Fernald Residents for Environment, Safety and Health (FRESH) on October 21,
2003. No changes to the alternatives document will be proposed until the Department

has further, effective communication with the regulators, the community and the
congressional delegation.

Thank you for the opportunity to address the concerns you raised in your letter.

Sincerely,

2

Robert F. Warther
Manager

ce:

Robert G. Card, Under Secretary

Rick A. Dearborn, Assistant Secretary,
Congressional and Intergovernmental Affairs

Jessie H. Roberson, Assistant Secretary for
Environmental Management

James A. Saric, USEPA, Chicago

Tom Winston, Ohio EPA, Dayton

" Glenn Griffiths, Fernald Closure Project
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NOV 14 2903

The Honorable Steve Chabot ‘ OH-0049-04
House of Representatives

129 Cannon House Office Building

Washington, D.C. 20515

Dear Representative Chabot:

Thank you for your letter of October 9, 2003, Let me start off by assuring you that the
Department of Energy is committed to keeping the regulators, the public and the congressional
delegation informed and involved as we evaluate the Fernald Comprehensive Groundwater
Strategy and the Risk-Based End State alternatives. I had the opportunity to meet with your staff
on QOctober 23, 2003 and discussed these matters in person. I believe it was a very productive
meeting. |,

The Department of Energy is nearing completion of the Fernald site cleanup. As aresult, in
March 2003, the Department requested that its contractor, Fluor Femald, review the scientific
basis for groundwater treatment and discharge at the site and project the remaining scope of
restoration. Specifically, we requested that the contractor analyze groundwater samples and
review groundwater models developed over a decade ago. The Department also requested Fluor
Fernald to prepare an analysis that compared the current path with alternate paths tocomplete the

groundwater restoration effort in a manner that protects public health and the environment and is
cost-effective.

The Fluor Fernald analysis was provided to the Department in June 2003. Unfortunately, in this
instance, the Department did not take a proactive approach to communicating in advance with
the regulators, the public and the congressional delegation. For this, I apologize. In addition, the

term “preferred alternative” was incorrectly used in the draft documentation. This
understandably raised concerns.




Congressman Chabot -2- NOV 14 203

The Department met with the Federal and State regulators on October 17, 2003 and the Fernald
Residents for Environment, Safety and Health (FRESH) on October 21, 2003. No changes to the
alternatives document will be proposed until the Department has further, effective
communication with the regulators, the community and the congressional delegation.

Thank you for the opportunity to address the concerns you raised in your letter.

Sincerely,

U7 D
: Robert F. Warther

Manager

ce:

Robert G, Card, Under Secretary

Rick A. Dearborn, Assistant Secretary,
Congressional and Intergovernmental Affairs

Jessie H. Roberson, Assistant Secretary for
Environmental Management

James A. Saric, USEPA, Chicago

Tom Winston, Ohio EPA, Dayton

Glenn Griffiths, Fernald Closure Project
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United States Department of Energy
Ohio Field Office-Springdale

175 Tri-County Parkway

Cincinnati, Ohto 45246

RE: RBES Fernald, OH Site

Dear Mr1. Warther:

The United States Environmental Protection Ageney has reviewed the United States Department
of Energy (U.S. DOE) draft Risk-Based End State vision (RBES) docurnent for the Fernald, OH
site dated December 1, 2003, This document presints a master list of potential changes to the
site cleanup. U.S. EPA is not suppottive of any of the proposed items on the master list.

On November 21, 2003, a public meeting was held on this topic. However, the public
participation process with the RBES has been minimal and there has been little coordination with
the rcgulators on this issue. The RBES document and the list of recommendations werc
developed and presented in a matter inconsistent with how such issues were handled over the last
ten years. This document was not developed with any regulatory tnput or public participation,
but rather was developed internally by U.S. DOE and it contractor Fluor Fernald. The regulators
and some members of the public were only given a few days to review the document before the .
public meeting,

It is U.S. EPA’s position that in the mid-1990s the Fernald, OH site has used the RBES approach
and vision to develop an end state using a balanced approach. As opposed to shipping all
contaminated materials off-site and cleaning up to background levels, the stakeholders agreed to
the construction of an On-Site Disposal Cell over a sole source aquifer, and limiting the Jand use
to an undeveloped park. U.S. DOE agreed to ship the lower volume, yet highest contaminated
matedials off-site. This carly vision developed by all of the involved stakeholders allowed the
cleanup to progress quickly and saved 1U.S. DOE billions in cleanup costs. .
U.S. EPA does not support any of the activities provided in the “master list” for the site and
would not support a reduced list including any of the alternatives. All of the alternatives
presented in the RBES are inconsistent with earlier Records of Deeision for the site and
agrecments made with the stakeholders. ' )

The RBES policy allows [or some sites to require no further action or changes from their existing
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path forward, The U.S. DOE Femald, OH site cleanup is approximately 70% complete, and
there are defined cleanup goals and milestoncs established to achicve site closure in 2000.

U.S. EPA recommends no further pursuit of the actions proposed in the RBES document. Jf
U.S. DOE proposes future changes that may benefit the cleanup process, U.S. EPA recommends
following the established process which includes full stakeholder and regulatory invelvement.

If you have any questions regarding this matter, please contact James Saric of my staff at (312)
886-0992.

Sincerely,
¥ n

N ; »% .
\ :&\jt"‘”@/ = %
Gary Schalfe

Chief
Federal Facilities Section
SFD Remedial Response Branch #2

cc: Jim Woolford, U.S. EPA-FFRRO
Jessie Roberson, U.S. DOE
Johnny Reising, U.S. DOE-Femnald
Tom Schncider. OEPA-SWDO
Graham Mitchell, OEPA-SWDO
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Southwest District

401 East Fifth Street

TELE: (937) 285-6357
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December 1, 2003

R

AFAE

Mr. Robert Warther, Manager
US DOE Ohio Field Office
175 Tri-County Parkway
Springdale, OH 45246-3222

an g o ¢- 20 W

Dear Mr. Warther:

| am writing you concerning the USDOE Fernald site’s Draft Risk-Based End State (RBES)
Vision document, which was provided to Ohio EPA as an Executive Summary on
November 13, 2003 and upon which a public meeting was held on November 18, 2003.
At that public meeting, Ohio EPA was able to obtain a full copy of the document. Based
upon our review of the document and the public meeting, Ohio EPA has significant

concerns regarding the document and DOE'’s implementation of its Risk-Based End States
policy.

DOE has failed to have any meaningful public or regulatory involvement in the
development of the document. Providing the public and regulatory agencies a portion of
the document just 2 working days prior to the public meeting does not constitute
formulating the vision “...in cooperation with regulators and, in consultation with affected
governments, Tribal nations and stakeholders...” as required by DOE Policy P 455.1. In
fact, it is our understanding that no change to the document occurred following the public
meeting, where adamant opposition was expressed, and prior to submittal to DOE HQ.

_This leaves one to question what the point of the public meeting was other than to say a
meeting occurred. The lack of public and regulatory involvement in this document and it's
predecessor, the Comprehensive Groundwater Strategy Report, have seriously damaged
the productive working relationships between DOE and the regulatory agencies and public.
The past two months have seen numerous negative press articles and a growing distrust
of DOE in the community. This, after the DOE Fernald site has been seen as a national
leader overthe past decade in successful stakeholder involvement and productive working
relationships between DOE, regulators and the community.

Concerning the specific proposals outlined in the Draft Risk-Based End State Vision, Ohio
EPA finds all of the proposals unacceptable. At the Fernald site, DOE, regulators and
stakeholders employed a process to evaluate cleanup options based upon risk and
community values long before the development of this policy. Additionally, these decisions
were reached over years of education, discussion and compromise. To expect the public
or regulators to consider changing these agreements based upon a few weeks of internal
DOE document development and very limited public involvement is naive, and seemingly
ignores all the effort put in by the community, site personnel and regulators over the past
10 years.




Mr. Robert Warther, Manager
US DOE Ohio Field Office
Page 2

It is important to note that your efforts on the RBES Vision were performed to meeta DOE
policy directive and not to satisfy any regulatory requirement of USEPA or Ohio EPA. In
that regard it can be viewed as an exercise to help DOE determine if there are any
regulatory “opportunities” that should be pursued further. We have always felt that such
" an evaluation would not bear any significant fruit at Fernald. In comparison to the
evaluation and discussion that resulted in current cleanup requirements, this evaluation is

anemic in terms of its rigor and devoid of the meaningful regulator and public discussion
- that produces :mplementable decisions. The result is a list of potential changes that are
all problematic in that they ignore the rich history of decisions at Fernald and fail to
recognize the inter-related nature of these decisions. Put simply, it does not appear to be
in DOE's best interest to reopen Records of Decisions (RODS) that included extraordinary
compromises from the public and regulators.

For all of these reasons, | would suggest that DOE not proceed to propose any changes
based on this exercise. To the extent that you have satisfied an internal DOE screening
process, you can report that you have completed that task. But, clearly, additional effort
put into RBES would not be prudent. Some of your strongest supporters have already
begun to question DOE’s commitment to truly remediate the site. We have heard a
growing perception that DOE is willing to change remedies, leave behind a dirtier site and

place additional burdens on the community in order to complete work in 2006. We hope
and expect this is not the case.

This is not to say that we will not continue to discuss and act on proposals to improve the
cleanup at Fernald. DOE, regulatory agencies and the local community have had a very
productive relationship over the past several years. Indeed several Records of Decision
have been revised recently to address technical difficulties, improve processes and provide
clarification. However, these changes were implemented using the successful public
participation and regulatory concurrence model developed and used at Fernald over the
past 10 years. Ohio EPA remains committed to working within the bounds of this
framework to address site issues as they arise.

Continued work on the RBES Vision will only further distract vital resources and staff from
focusing on achieving DOE’s 2006 cleanup goal. The process has already cost substantial
dollars in personnel time and contractor effort as well as caused damage to the working
relationships at the site. Ohio EPA believes it is time to move beyond the RBES Vision
exercise and allow the site and community to return their focus to achieving the 2006 goal.

Sincerely, 7,

Thomas A. Wnston P E.
Chief, Southwest District Office

cc:  Bill Taylor, DOE-FFO
Jim Bierer, FCAB
Jim Saric, USEPA Region V
Jim Woolford, USEPA
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Tom Winston, Chief OH-0132-04 i o

Ohio Environmental Protection Agency
Southwest District Office

401 E. Fifth Street

Dayton, Ohio 45402

Dear Mr. Winston:

This letter is provided in response to your letter of December 1, 2003. In your letter, two key
implications were made that, if not clarified, could perpetuate a misconception regarding the
Department of Energy (DOE) efforts to achieve risk-based closure at sites under your
jurisdiction. The referenced letter implies: (1) the Fernald Risk Based End State (RBES)
document is final, and actions to implement the risk-based end state are well underway; and
(2) the first exposure of the Ohio Environmental Protection Agency’s (OEPA) to this process
~ oceurred two days before the Novernber 18, 2003 Fernald public meeting, ’

As you know, the DOE remains in full compliance with the five Records of Decision (ROD)
that govern environmental remediation at the Fernald site, and is legally required to continue
to comply with those RODs. If you have concerns regarding DOE’s compliance with a ROD,
please notify me so that I may take appropriate action.

DOE also fully understands that it cannot unilaterally change any portion of the five RODs. If
the public believes DOE can take unilateral action to change the current groundwater remedy
at Fernald, then it is apparent that U.S. and Ohio EPA’s authority over the DOE is not well -
understood. If that is the case, DOE and its regulators jointly should work to improve the -
public’s understanding of the regulators’ responsibility and authority, as well as the DOE’s
obligations regarding all RODs. F urthermore, it is important for all to recognize that there is a
regulatory process for amending RODs and, where appropriate, the DOE has a fiduciary
responsibility to pursue appropriate changes that could result in cost efficiencies without
compromising protection of human health and the environment.

As you are aware, the final groundwater strategy at Fernald is a substantial component of the
RBES. While it is true that the draft RBES Vision document was submitted in response to
DOE Policy No. 455.1, this policy basically formalized work that was already underway at
many DOE cleanup sites, including those located in Ohio. The DOE has always looked for
methods to decrease cost to the taxpayers while maintaining full protectiveness, The DOE
staff initiated discussions with members of your staff regarding risk-based end states at
Fernald nearly one year ago. A detailed list of a] the interactions between our staffs is
included as an attachment to this letter. The list shows more than two dozen contacts with your
staff on this subject going back as far as December 2002. I am profoundly troubled that you
were not fully aware of the RBES initiative at Fernald following this number of
communications with you and your staff,

®




DEC 15 opgg

Mr, Tom Winston -2~

I find your comment that DOE has not received meaningful public input misleading, in part,
because the context in which this statement is made is incorrect. Your letter states that I can
“report that {I} have completed that task {of submitting a RBES Vision document to DOE
Headquarters}.” Unfortunately, the letter’s language has created the misperception that the
opportunity for the public and the regulator to comment has been missed. As a member of the
DOE Environmental Management Advisory Board, as well as a regulator for the State of Ohio
who has commented on the draft RBES Policy and Guidance, you are well aware DOE drafted
the Ohio RBES document for the express purpose of receiving public and regulator comment.
Per the Policy, “sites should provide the draft RBES Vision document to regulators and
stakeholders for review and comment at the same time the draft Vision document is submitted
to HQ.” The Ohio Field Office exceeded this requirement because we solicited and received
comments from the public prior to submitting the draft RBES document to DOE-HQ.
However, the Assistant Secretary for Environmental Management has granted the field an
extension for submission of the final RBES vision until March 30, 2004 to allow additional
time over the next three months for public input, ' '

Your letter further states that all of the RBES vision recommendations are unacceptable, and
implementation would lead to a “dirtier cleanup”, All Ohio RBES recommendations are
compliant with Federal and State regulations. To the extent that Federal and State regulatory
limits are adequate, implementation of these recommendations would result in adequate
protection of the public and environment, commensurate with anticipated land use. I canmot
emphasize enough that under no circumstances would impletnentation of our RBES
recommendations result in a cleanup that is less than fully adequate to protect the public and
environment. :

Your letter also states that the RBES document cannot be implemented. I agree with this
statement, the draft document never was intended to be implemented. The DOE is still in the -
process of developing and examining alternatives, and is not yet ready to pursue any of those
alternatives. Further analysis will be required, and several steps must be taken before any
changes at the Fernald site could occur. More specifically, pursuant to DOE Policy 455.1, the
following steps must be completed: '

L. Incorporate or attach public and regulator comments into the DRAFT document,
including the variance report.

2. Submit the final RBES document to DOE Headquarters. .

3. Develop a site risk-based end state implementation strategy that includes an
assessment of current cleanup strategies and baselines to align them with the end state.
vision. This is the document that would assess the ability to implement the RBES
recommendations. The implementation strategy is anticipated to be complete in the
spring of 2004.




Mr. Tom Winston | -3- DEC 15 29
L LU

4, Implement changes, as agreed to with the public and regulators. There is no firm date
for such action, but under the regulatory process, this cannot be completed until the
summer of 2004 at the earliest, and only after detailed discussions with your staff and
the public, and completion of any changes to RODs , if required.

Each of the above steps remaining in this process provides an opportunity for public and
regulator input. To date, we have not received technical comments on the Fernald RBES
regarding risks to human health and environment from the regulator(s) or the public. We have
received several comments related to the process used to develop the DRAFT document, and
we are fully aware of the history behind the development of each ROD. We will continue to
contact OEPA staff directly to ensure that all RBES technical recommendations are fully
compliant with Federal and State regulations.

Finally, it is important that our two organizations ensure communications are effective. My
staff assures me they are communicating with your designated Site Representative, However,
based upon your December 1, 2003 letter and recent comments by your senior staff to the
press, it is clear that the issues DOE believes it is communicating are not being received at
your level. Therefore, I propose that you and I establish a bi-weekly conference call to discuss
topics of importance to the successful completion of the Fernald site. I further propose that we
conduct a quarterly walk down of the site.

As we approach closure, itis clear that the frequency and significance of decision-making will
increase, I look forward to receiving a favorable response to these two suggestions. Taken
together, I am confident that we can achieve a greater mutual understanding of the important
issues facing each of our agencies, while providing a vehicle for communicating important
matters and positions in a professional and timely atmosphere.

Sincerely,

/5 /é/ac

¢ 4
Robert F. Warther
Manager
Attachment

ce:
Jessie H. Roberson, EM-1
Michael Owen, LM-1
William Muno, USEPA
James Woolford, USEPA
Graham Mitchell, OEPA
James C. Bierer, FCAB
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